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FEDERAL COMMUNICATIONS COMMISSION 
1919M STREET NW 

WASHINGTON DC 20554 
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1 “ F x A D J x F S s  &hh&.g..R 

MASS MEDIA BUREAU PROCESSING ENGINEER: E M  P. K k  Ln Hum 

JAN 1 2 1998 HOME PAGE m.kc.pl-/mmtJud/ 

Guy S. Smithwick, Esq. 
Smithwick & Belendiuk, P.C. 
1990 M Street, NW 
Suite 510 
Washington, DC 20036 

Mark N. Lipp, Esq. 
Ginsburg, Fddman and Bress, Chartered 
1250 Connecticut Avenue N.W. 
Washington, DC 20036 

Dear Counsl: 

This is in refaence to: (i) the November 6, 1997 request for SpxA Tanpowy Authority (“=A”) 
filed on behaif of Tyler Broadcasting . l i c a v r e e o f m - ~ ~  
oklahoms (”Tyler“); (ii) the 

.Pamit KIMY, watong& Oklahoma to chwge c3mmlek oc Del&al of (lmdmcn alconstnrtton 
andlar Spedal Tempomy Authcnity (“Emagency Rapat”) filed by Tyk, (iii) tk Novembe 10, 
1997 oppwitim to the Emagency Resugt (“clppitiaa”) medm behalfof VeraDUq r i  of 
station K I M Y O ,  WatOn@ Oklahoma puna”); sad (i) all other related pleadings. 

9, 1997 Emxypcy Request fa Or&r to Require Statim .. 



MM Docket %175 

purjuann to the Rep$ and order in Mh4- No. 95-175.11 FCC Rcd 16896 (Poiicy &Rules 
Division I%), the Commission ordered station W t o  changeCbatmds &om 228A to 23OA 
This channel change was neoessrny in &to accarmmdateTyWs mpstfachangem 
MHnrmmity of liceme and reallocation ofChnd 227C1 fiom AdatoNRHCastle, Oklahoma for 
stationKTLS. lheRepovtandUrderbeapneeffectivemJarm;ny17,1997. pllrsuantto 
Commission policy. Tyler must reimburse Dun fa the d l e  costs associated with its c h g e  
of fiqumcy of Station KIMY as governed by thesewVdReportandCk& in Bc Docketbb. 
16662 (Cileville, Ohio), 8 FCC 2d 159 (1967) ("WmZe"). 

E m e r l p n c y ~ -  

Pimuant to the Reparl and &der, on Janwy 21,1997, Tyler &XI an application for commtin 
(File No. BPK970121l.4) permit to irnplem& its chmge m commamy * ofliceme OnJuly8,1997, 
the Commission granted the application authmkhg l'ylecto corstcucr Ctass C1 facilities for shdon 
K7U, N-k, OK 
KIMYm charorel 22% the amnlctioapfmit ~ t i l e f o l l ~ g ~  OpEathgcOndaioa 
and restridion: 

Howeva, due toa shrt spacing to Dmfspresentfadlitig ofsratioa 

Program Tgts forKTLs(FM)will not cnmnare on- 227C1 
until Rogram Tests for K U v l Y o  conmmce 011 cbaml23OA 
a d  a License will not be @far IcILs(FM) cmChenel227Cl 
until a License is granted fcr K I M Y o o n  Charmel 2Mk 

The concfition specifically limits the Opaatim of Tyler's station on Cham4 227C1 to covm 
Newcastle, Oklahoma until Durn's station cammccs opeation o f C h a ~ ~ l 2 M A .  Tyler indi*ltes 
that ICILS is l l l y  coostruded and is ready to g o d .  Tylera&mvMgs the facr that the 
d i t h  has not been satisfied. In reco- Tylasubmits the Emagency Reqwst m whkb it 
requests that the Commission to direct h n n  to opaate statim KMY(FM) on (3hsnnel23OA 6ram 
its pgat. site.' 

T y k  sacks relief so that it may begin Opastian with h newly ca&wted f%ditics. Tylerstates 
that it has been unable to reaEh an agreanentwith J h m  cmthedmmd cbangewpases hwhich 
b is entitled to reh- Tyla assats that it has atbmpedto negotiate m good hitha 
-amount with Dunn Tyleciairas that Dum's Mestreimbursanat demandof 
$146,190 is extmnely u n w s o d k  'Ihaefup, %lm appesls to the Carrmsa . 'ontOde&minetile 
amount of reaSOnable expmses fa  which Tyla is mpcmibk, and to q u k e  I)lan to ampt a 
reasonable amount tochangecharmelsandfbrincidatal costs. Intheahanark Tylaahthe  
Cornmisson to parnit KTLS to initiate h N e w c d e  without regird to whether KIMY 
has completed the required chswrei chan!& 



opposjtion 

h n n  argues that Tylu's Fmeguq Request is tnfolnded Dunn assuis that Tyler has neva acted 

m d n s  ~statestMithssnointentkofdelayingTyWsnww Hmveva,Durmargws 
that it simply wants Tylerto hwtthe Stationfajrty ad c o m p m w k ~ l e ~  m 
accordanzwith the tules. counsel for Dumstates that he is involved in Welal w i n  which 
cOmparable statim were paid the same 0rhigkamadSthanBtimatedby k i n .  

Dunn strongly opposg Tyla's suggestion that the cannusslan 
condition which limits the 

W o n  22% DunnstatesthatsuchanapoachwnuldidEu1009persus SinceKIMYserdire 

KIMTsmarket. hMStatghttheCollnrussaz 
chartnel until it receives paymert. 

in good faith and has repeatedly failedto respmdwhenpmvided estiolaes and requestsfor 

sharlddisreganithespecial~ . .  
by Tylerofopcda~ m 227Cl until Dum conmmxs 

opgation on 23OA because it would result in objectiooableintafi.lenz t o t b e ~ ~ m o f  

market is only 3800-4000people, Lhrm argues that to do S o d d  cause intdkme t o 2 5 - 2 7 9 C O f  
hasstatedthatKm4YQesnotneedtod.lsngeils . .  

Repty 
In reply to hm's opposidcm, Tyla states that I)ran's danwd for $146,190 is rnmrpported by the 
evkknceand cannot be justii lndaexktingpcuknt, i.e, Chleville a n d m  recmt pxd&, 
Peter W @ m  fec- 8 FCC Rcd 3058 (1993). Tylerstatg it is mwillingto pay Duns apemy 
b e y o n d  adual povableexlJ== - . withthechannelchange TylatakesissvewithI3urm's 
statement that the rei- is COolpaaMeto dher statimn >kx arguesthat Cimkde, and 
not amwnts otberstations have received, sbauldbeusedto&taminetherQmt 
Tyler disagieg with M s  conclusion that it Qes mt have to cbimge charmel until paymeot is 
received. In the Repwt amlckrhr in M M M  No- %175, paa 19, the commksim stated that 
no statim need take steps to change liequency udl it is assured that it will receive paymaa Tyler 
hasaswed hM that it will makereinhmrm& Ihereforp, Tylercmchdg Dunn must- 
channels now. 

tamOUt 

7he Commission established guidelines for E ' 

ordered to h g e  kquencig in CircZeviZk, sym. In surb *seq the Commission aipech the 
, mutually and in good faith reawnably and pmkntly inayred parties to &€amine 

re- expenditum. The commissionwill involve itselfin such mattas mas a iast resat. 
&e, e g.. M d  A. Jahnke, 74 FCC 2d 265 (1979). The Ckmmnss . 'on m Chdevitle, in establishing 
the guidelines pveming the 
items to hereawnable expenwsfcra channel h g c  (1) engineai.gand legal cos~i; (2) new 
equipment that is legitimately requh-ed fa the dmmel rhenge; (3) the pinting of new logs ad 
*, (4) out-of-pocket sqerses whikthestatioa is offthe air; and (5) limited advetisingfar 
the new kquency (as long as there is not anactanpto hpvethestation sitmtimatrfre expime 
of the reimbursingpty). Wethis  list ismt all-inchsive, veseemneedattbispoint for 
firher cldcation We mtinue to believe that most cases m be mlved through the good Gth 
negotiaticns of the prtks. 

. . gthereimbursanent owed to a liarsee 
.. 

awed by the bme6tingpaty. corsidas the following 



- CERTIFICATE OF SERVICE 

I, Scott C. Cinnamon, do certify that I have on this 3rd day of October, 2007, 
caused to be transmitted by e-mail and/or mailed by first class mail, postage prepaid, 
copies of the foregoing "REPLY TO RESPONSE TO REQUEST FOR URGENT ACTION OF 
ARSO AND OPPOSITION TO NOTICE OF INTENT TO RESPOND OF ARZUAGA' to the 
following: 

John A. Karousos, Assistant Chief 
Audio Division, Media Bureau 
Federal Commclnications Commission 
445 1 2 ' ~  Street, S.W. 
Washington, D.C. 20554 

Peter Doyle, Chief 
Audio Division, Media Bureau 
Federal Commuliicitioris Comriwsion 
445 12 '~ Street, S.W. 
Washington, D.C. 20554 

James L. Oyster, Esq. 
Law Offices of James L. Oyster 
108 Oyster Lane 
Castleton, VA 22716-9720 

Counsel to V.I. Stereo et al. and Jose Arzuaga 

Anthony T. Lepoie, frsq., P A  

South Florida, FL 33082-3662 
P.O. aox 823662 

Counsel to Arso Xailio Group 

Scott R. Flick, Esq. 
Pillsbury, Winthiop, Si-,aw, Pitiman 
2300 N Street, NW 
Washington, DC 20037 

Counjel to Uvivislon R d i o  c,f h e d o  Rico, Inc 

William D. Silva, Esq, 
5335 Wisconsirl ,be., N.W. 
Suite 400 
Washington, L.C. 2OJ15-2003 

Counsel for La Mas 2 Radio, Inc, 

Amor Radici Group 
P.O. Box 1295 


